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STATE OF mcmL&.. <

IN THE CIRCUIT COURT FOR THE COUNTY OF QAKLAND

~ CITY OF TROY, ™%

Plaintifirhpnelles, 1, 4

v Fm €
' DEFIY H

BRANDON DONNELLON T CLERK
CHRISTOPHER ZAPINSKI, and
SEAN PEFLEY,

Defendants-Appellants.

- OPINION AND- ORDER

This matter Is before the Cc:urt on Defendanta-Appellants'

' appeal of the decisuon of 52-4 District Court Judge Michael Martone

danying their motions to dlsm:ss criminal contempt proceedmgs.
‘The Court, havin' heard oral argﬁments, and having revlewéd the
briefs and applicable laws, as well as the entire record, and being

fully advised in the premises, finds as foliows:

‘FAGTS
- On October *is, 1998, Defendants-Appellants each pled guilty
as minors in pﬁssmion of alcohol, énntrary to.Qhapter ;12, Saction
9.77.1 of the Troy City Ordinance. The district court accepted
De_fendanis-Appéliants' petitions for youthful trainee status,

pursuant to the Holmes Youthful Trainee Act (the “Act”), MCL 762.11
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'. 'Z ﬁf e ;tjse'c;. ‘a.l"ld imposad ci_mditional sentences of one-year probation.’
; :; o Each E.)ie:fendant-AppeIIant confmitted separate probation violations
':i © on ﬂfférent dates, and their probation PFﬁcers submitted unsigned

. :1! _ ;g : '._.p_'aititi;'ms direc_tinQ that Appellants show cause \g\fhy they should not |
“1 j o be held !n cﬁminal cohtempt of the court's conditional orders of
z ' j;_.,:: - :p'rqbation'.*-. | | |

l»: ‘-t: : | , Or_n_'ﬁeceﬁnh’er 30, 1999 and January 13, 2006, the district court
?i g: ' _denieﬁ Défendlarllts-Appglflants Brandor; Donnellsgn's_and
| E :E:_' . 6hristopher Zapinski’s respective motions to &ismiss probation

| ;} » E§ | ;vli_dlaliidhs. The district court found that b;acat_lse the charged
:Lz; | §3 | offenses were misdemeanors, the court could issue direct orders
lJE : " é; ‘ 'Imﬁosiﬁg conditions to a sentence of~br§b§tion and hold viol;tors in

| ; E: ! | :contempt_for a failure to comply with thoae orders.? In additlon,

ﬁ‘ : &} | _Dgféndahm-Appellants claim that Defendant_-Appellan_t Sean Pefley's
SO:3 |

LA ' issﬁas on appeal are identical to those of his Co-Appellants .énd ripe

for appellant review, together with their claims.

! The conditions imposed included the performance of fifty hours of community servics,
attendance at Communities Against Minors in Possession (CAMP) and critieal life choices, and
the submission to random drug and alcohol testing, ' )
* Appellant Donnellson was cited for probation violations on two occasions for failure to attend
critical life choices amd failure to attend CAMP, comply with write-in probation and testing
positive for amphetamines, prior to the prosent show cause for failure to attend an additional

- weekend program for misdemeanants and a ¢itation for minor in possession, Appellant Pefiey was

" cited on one oceasion for failure to complete CAMP and report for a drug screen prior to the
present show cause for failure to report to a drug serean, failure to complete CAMP and report for
a drug screen prior to the present show cause for failure to report to a drug screen, failure to
provide proof of Alcoholics Anonymons (AA) attendance and outpatient counseling and the.
failure to pay monies owed. Appellant Zapinski was cited for on one accasion for testing positive

. for marijuana and failure to complete CAMP prior to the present show cause for testing positive
for marijuana and failing to provide proof of AA attendance.
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. 1 fg - R ANALYSIS
| _ ,_2 a _ Defendants-Appellants first argue that Troy Clty Ordinance,
| j .!: ', C:hapter 92, Section 9.77.1, governing the charge of minorin
é:g : ;; i . pogsesmgn of alcohgl. did not afford the distrlct court julnsdlction to
' E = ii 'sente'n_ce them to probation. They cll.'.lllm that the ordinance
. .' %i tspociﬁcally excludes this sanction and that imposing it t.-vithput
I‘Ei Ef legisiative -authulity would violate the Constitutional doctrine of
ij ';; | B separation powers. | C |
e .o " The standard of review on appeal when considering matters of
j::' g | atat_l_ltory.conétrucﬁon is de novo. Cdnggr'a inc v Farmers State Bank,
Ilf 3 g';' ' 237 Mich App 108, 120 (1999). The standard of review on appeal
_ :;: g o when cqnélderltug canstitutional \tiblatittns'is de novo. Peogltt v
%@ £ . Howard, 233 Mich App 52, 54 (1999)
'; ’a :‘:“ . The ordmanca at i lssua. Troy City Ordlnance, Chapter 92,
i

SQctlon 9.77.1, provides as follows

(1) A person less than 21 years of age ahall not purchase or
. attempt to purchase alcoholic liquor, consume or attempt
to consume alcoholic liquar, or possess or attempt to
possess alcoholic liquor. A person less than 21 years of
age who violates this subsection Is quilty of a
. misdemeanor punishable by the following fines and
sanctlons.

(a) For a first vuolatlon. a fine of not more than $100 00 and
may be ordered to perform community service and to
-undergo substance abuse screening and assessment at his
or her expense as described in subsection (2}....

* Transcript of Decsmber 30, 1999 hearing, pp. 13 & 14.
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ar
g - :i (2) The court may order the person found violating subsection
A {1) to undergo screening and assessment by a person or
R & ' . agency as designated by the substance abuse coordinating
L AT agency as defined and referred to in MCL 436.33b, et seq.,
S (S : MSA 18.1004(2), in order to determine whether the person
VI 5 1 - is likely to benefit from rehabilitative services, Including
(Ef ]| . alcohol or drug education and alcohol or drug treatment
I = | | I ' programs. - '
- . :
. pr - The primary rule governing s‘batutory lnterpretatlon Is to first
jed
E E:’ , and l’oremost ascertam and give eﬁect to the manifest intent of the
B lLE% [T . .
L3 ;E:' ’ Ieglslgture. People v Denlo, 454 Mlch 691, 697 (1997). To do so, the
R ' & '

=y Court must first raview the language of the statute itself. Klesel

£ £3 _' - InterCounty Dﬁin Drainage Distv De.p't'of Natural Resources, 227

si Gl Mich App 327, 334 (1998).

}iw; . g?: ; o The powerto establish sentences rests soundly in the

ok

3 : ’_'%: - 'laglslatlve branch of govemment. Feopla v Hall 386 Mlch 850 (1976).
F,’ E; In ﬂle ordinance at issue, Troy City Ordmance, Chapter 92 Sectlon
lrﬁl ;g - BT 1 the penalties are plainly enuma;ated and exclude jail and

prpba‘hon. Where a statue is clear and unambiguous, judlclal

. cant_ruction is not permitted. Kielsel, supra. Therefore, the district

cpyrt did not have the authority to sentence Defendants-Appellants
to probation. ¢ '

4 The district court judge aiso noted the same stating: “I think opposing counsel is correet when he
said that when Troy casts the ordinance they intended for it to work like the state starure.
However, I think that they forgot ot neglocted or wasn't aware of the fact that the state law, in’
stare law that there’s this specific statute that gives courts authority to order other things, they just
didn"t do that here. And they need to po back and add that. And I think then they can effectively
- _* the purpese they intended when they casts this ardinance, but that has not been done.™ Transcript
of December 30, 1999 hearing, p. 13
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Not is the Court persuaded that People v Gill, 77 Mich App 248

} %‘.. | - t19‘77), would ahply here as argued by the People. In Gill, the Court
I | 4: o ;:f Appeals upheld the district court order placing the person on
f?’ : : ;é " probation for violating a university law. The Court in Gill looked to
; | E? | . MCL 771.1 as a"uth'or'lzaﬂon.for placinq the defendant on probation
e, i;* | baéaﬁae of the violation of a university ordinance, specifically
' ;1, : : E; ' a"ulthorizod by state law and punishable under state law, i.e. MCL
:‘i :" 771.1. This Is unilke the instant matter, which involves the violation
? = - of a city ordinance .passed by a local government.®
ég fg - Defendants-Appellants addlt!ohally‘argue that the district
lgg Eg | ‘court judge erred in permitting criminal contempt proceedings to
- 'ﬂ{ . ?g . E enforce the terms of probation and take 'iss"ue with the fact that the
Emg . ‘EE ‘show cause petitions fo;' criminal contempt were not precipitated by
;r - 1:3 | a s\n;om affidavit in violation of MCR 3.606(5).- However, because the
f'; ﬁ ~ district court arred in ordering ;;rdhaﬂon, these issues are méot.

Accordingly, |
IT 1S HEREBY ORDERED that the decision of the district court
denying Defendants-Appellants respective motions to dismiss

T

tcrim.i'nal contempt proceedings is reversed. This matter is remanded

* The Court notes that Chapter 92, under which Defendants were charged, is in contrase 3o Chapter
98, which the Criminal Code for the City of Troy, Chapter 98 also has a section on disorderly
- . conduct that does provide jail time in certain circumstances. Chapter 98 provides at Section
98.01.03 that the court may impose any sanction or remedial measure provided in state law for
* misdemeanor offense. Chapter 92 has no enabling language and only provides for fines or
sanctions.
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to the district court for proceedings cnn#istent with this opinion.
Tﬁia Court retains'np' further jurisdiction,

IT 1S SO ORDERED.




